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Disruption on the Sidewalk

Imagine if you will, being a college student. Like many throughout the nation you’ve heard about things like the Patriot Act, and free speech zones. You wonder if this idea of restricting free speech has truly infected the way of things in your area, and not just governmentally. Your school belittles the rights of its students, but you cannot tell if it is mere arrogance or if they really think that students should not have rights. You and your friends devise a plan to see just how far your rights go. You decide to enact your plan just off campus grounds. The idea is to test how tolerant your school is, not to ruin your academic career.

The perfect opportunity comes in January; the Olympic Torch runner is going to be passing through your town, right near the school campus! When the big day comes, you and your friends set your plan in motion. You have a banner with a provocative and ridiculous message that you feel no-one would take seriously, but it should be perfect bait for a school willing to suppress the rights of its students to save face (ACLU “Student”). When cameras turn your way, your group flies the banner, and low and behold a school administrator storms across the street from the campus grounds, where your schoolmates are gathered to watch. She demands that you put away the banner, and you refuse. The next thing you know, she has ripped it from your hands; your friends are fleeing and you are being suspended. 
How would you feel if you were suspended for displaying a provocative sign off of school grounds? Is that a violation of the first amendment rights awarded to all citizens? According to the ruling of the Ninth Circuit of the U.S. Court of Appeals, in the matter of Frederick v. Morse, it is in fact. It is a violation of an individual’s constitutional rights. A violation of a kind that is repeated time and time again in schools throughout America. A violation that attempts to deny basic constitutional rights to students of all ages. It preys upon the inability of underage students to defend their rights without a parent. This systemic practice of treating America’s youth without regard for their rights, according to the very foundation of United States law, the U.S. Constitution, is a commonly overlooked and under-reported act of discrimination. 

Indeed, the story about the torch relay was less story and more fact. However, this did not happen to a college student. This happened to Joseph Frederick, a high-school student, in the year 2002.  He was suspended for bearing a banner proclaiming, “Bong hits 4 Jesus.” The principal even extended the suspension when Joseph refused to name his fellow banner bearers, and cited Thomas Jefferson on his right to freedom of speech (ACLU “Alaska”). The case was originally tried in a district court which ruled in favor of Deborah Morse, the school principal at the time.  However, Frederick later appealed to the Ninth Circuit which ruled in his favor. Despite this defeat, the school board has appealed to the Supreme Court, in the hope that they will topple the ruling of the Ninth Circuit. The implications for students’ rights to free speech are dark indeed, should such a ruling occur.


Should the Juneau School board win the lawsuit, it would mean that schools could censor the speech of their students even while they are not on campus or at a school sponsored event. The only criteria that would need to be met is that the statement of the student be at odds with the school’s mission statement. This means that a student could be suspended if they wore a T-shirt bearing a vulgar image or phrase when they went shopping at the Wal-Mart on the other side of town. Never before in American history has there been a case where a school tried to exert such extensive control over its students. 
Increasingly troubling is the fact that it is a high-school that is trying to exert this control. A college could never get away with such an act. After all colleges are run by adults for adults; they expect a strong protest when student rights are infringed upon, but high-schools do not have to worry as much about their student base standing up for their rights. They have to worry about the parents’ opinions, and yet the students’ feelings and opinions go without respect, time and time again. It is not surprising, in a society that judges its teenage population to be ignorant troublemakers, that a school accustomed to dealing with such delinquents would not expect anyone to side with the student, even if he was 18-years-old.

One could say that this was an isolated incident if it were not for the fact that similarly obscene acts of discrimination have been enacted upon other high school students, underage ones at that. For example, Lindsay Earls stood up at age sixteen because her school was demanding drug tests without probable cause for suspicion. In 1999, Tecumseh High School demanded that all its students engaged in competitive extra-curricular activities submit to drug tests or be expelled from those programs. That is not just sports teams, which have frequently been the center of controversy due to steroid abuse, but rather it includes everything from chess club, to the school choir. Instead of a case of innocent until proven guilty, the school assumed that its students were guilty until proven innocent. So without any cause for suspicion, the school mandated that Lindsay and many others be tested.

A teacher would call the students out of class a couple at a time, and lead them to the bathroom. When they arrived, the students would be given a urine sample cup, told to pee in it, and label it with their name. The teacher would stand just outside the stalls, and if the students didn’t pee promptly enough some of the teachers would curtly proclaim, “I’m listening.” Lindsay Earls recognized this for the humiliation it was. How could she go on feeling safe and respected by her teachers after they held her pee in their hands? What our body passes as waste is something that no one else ever gets to see after we’ve been potty-trained. It’s not surprising that Lindsay felt like an infant in the face of her teachers because of it. Well, perhaps it was surprising for the Judge of the district court to which the Earls first took their case. After all, Judge David Russle thought that having someone listening to make sure you were peeing “was not something that was so substantial that anyone would be humiliated by it” (ACLU “Supreme Court”). What would it take to make it substantially humiliating? Being watched while she peed into a cup? 
The Tenth Circuit Court disagreed with Judge Russle, just as many others certainly do. Unfortunately it no longer matters what the Tenth Circuit thought. The School Board of Pottawatomie County has brought the case before the Supreme Court, and using a disturbingly brilliant tactic, has turned the focus onto drugs. Despite the fact that Tecumseh High School has said “in its reports to the Federal Government … that its school-wide drug use based on its own surveys … is 5 percent” (Board). Despite the fact that the school had things well under control with other long standing, unprotested, less intrusive, and less humiliating means. Despite the fact that they were fighting to test, not the problem students, but the students that were least likely to use drugs. Despite all this, they evoked enough concern and disdain for drugs in five out of the nine justices to win the case. The disdain was so strong that Justice Kennedy told a story: “Suppose the school district said, we’re going to have two schools and you can go to either one. One they don’t have [drug] dogs or ​– or tests or anything else. It’s the druggie school. … And the other school is they have mandatory testing for everybody. … And then [Lindsay] could go to the druggie school” (Board 55). What purpose was there to that story, other than to disqualify Lindsay Earls’ concerns by calling her a “Druggie?” 

The fear of drugs is what won the case for the School Board. There is little doubt that Lindsay would have won if the focus had stayed on whether or not the acts of the school were constitutional. This win reinforces the idea that a school has the right to control and monitor the lives of its students, in a way that suggests that they are less than citizens of the United States. That much had to have been obvious to the Court Justices even as they decided in favor of the school. One of them even went so far as to say, “It seems to me that the implication of what you’re saying is that this so-called special needs requirement [from a previous case that ruled in favor of testing] will apply to every child in every school in the United States” (Board 8). This case sets up the possibility that our nation may soon witness the day when all school children are deprived of their fundamental rights. 
The constitutional rights of students are being challenged with disturbing frequency today. From colleges trying to enact “speech codes” (FIRE) to cases like Morse v. Frederick and Board of Education v. Earls, it is apparent that the nation is entering a turbulent time. While colleges and universities have participated in this insanity, they seem to know when to let it rest. The cases of these high-school students have been tried and retried. The determination of these school districts to take steadily increasing control over the lives of their students is horrifying. The only recent case where the court ruled in favor of the student, and was not retried, was one where a student, Anthony Latour, was expelled because of a misinterpreted rap lyric. They called him a terrorist. He was fourteen-years-old (“Youth Speak”).
Almost forty years ago, there was a case whose subject matter sounds quite like that of the cases I’ve mentioned so far. It is called Tinker v. Des Moines. Several students, including two fifteen-year-olds and a thirteen-year-old girl, decided to protest the Vietnam War by wearing black armbands all through the holiday season, even to school. The school found out about their plan and as a preemptive measure, banned the wearing of armbands. An armband is not a provocative garment; it’s not like shirt with profanities on front and back in large text. The only conceivable reason to ban armbands would be to silence a protest that could harm the school’s image. That is something commonly referred to as censorship.

The parents of two of the students, the Tinkers, took the case to the Supreme Court, where it was finally found that neither “students or teachers shed their constitutional rights to freedom of speech or expression at the schoolhouse gate” (Tinker v. Des Moines).  This ruling should have set the standard for the decades that followed. Yet since then schools have continually tried to erode that decision by bringing their cases to the Supreme Court after being defeated at their Circuit Court. These cases, while not as broad as the Tinker case, chip away at the meaning of its ruling by steadily giving the school greater control over the student base.
Although, school boards do not actively planning these perturbing acts, there does seem to be an evident pattern of schools attempting to assert more power over their students than is constitutionally appropriate. Alarmingly, the Supreme Court is ruling in favor of the schools more and more often. Usually the schools in question are the schools charged with educating the children of America, namely “K” through twelfth grade. These schools are enforcing these disciplinary acts on their students, but it is the parents’ privilege to choose whether to drug test their child, or to reprimand them for banner-waving anywhere near school, not the school board’s. And though the schools claim to be usurping this privilege in the interest of the welfare of American youth, a bad thing done with good intent is far more insidious than blatant evilness.  Or as C.S. Lewis so eloquently said, “Of all tyrannies, a tyranny exercised for the good of its victims may be the most oppressive … those who torment us for our own good will torment us without end, for they do so with the approval of their own conscience.”
In the end, the manner in which the Supreme Court rules on the Morse v. Frederick case will likely determine what path our nation will take in the future. If they deny Frederick his rights as an American citizen, we will doubtlessly begin a trip down a very slippery slope that could grant totalitarian power to the nation’s educators. If America can change from a democratic nation who accurately defends the constitutional rights for all her citizens, to one that denies her future leaders their rights and subjects them to totalitarian environments, in less than forty years, then I dare not imagine where the nation could end up in another mere forty years.  And I dare not sit idle and watch it come to pass.
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